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§§2424.33-2424.39

to bargain or contrary to law, respec-
tively, and, where applicable, why sev-
erance is not appropriate.

(c) Failure to raise, support, and re-
spond to arguments. (1) Failure to raise
and support an argument will, where
appropriate, be deemed a waiver of
such argument. Absent good cause:

(i) Arguments that could have been
but were not raised by an exclusive
representative in the petition for re-
view, or made in its response to the
agency’s statement of position, may
not be made in this or any other pro-
ceeding; and

(ii) Arguments that could have been
but were not raised by an agency in the
statement of position, or made in its
reply to the exclusive representative’s
response, may not be raised in this or
any other proceeding.

(2) Failure to respond to an argument
or assertion raised by the other party
will, where appropriate, be deemed a
concession to such argument or asser-
tion.

(d) Failure to participate in con-
ferences; failure to respond to Authority
orders. Where a party fails to partici-
pate in a post-petition conference pur-
suant to §2424.23, a direction or pro-
ceeding under §2424.31, or otherwise
fails to provide timely or responsive in-
formation pursuant to an Authority
order, including an Authority proce-
dural order directing the correction of
technical deficiencies in filing, the Au-
thority may, in addition to those ac-
tions set forth in paragraph (c) of this
section, take any other action that, in
the Authority’s discretion, is deemed
appropriate, including dismissal of the
petition for review, with or without
prejudice to the exclusive representa-
tive’s refiling of the petition for re-
view, and granting the petition for re-
view and directing bargaining and/or
rescission of an agency head dis-
approval under 5 U.S.C. 7114(c), with or
without conditions.

§§ 2424.33-2424.39 [Reserved]

Subpart E—Decision and Order

§2424.40 Authority decision and order.

(a) Issuance. Subject to the require-
ments of this part, the Authority will
expedite proceedings under this part to
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the extent practicable and will issue to
the exclusive representative and to the
agency a written decision, explaining
the specific reasons for the decision, at
the earliest practicable date. The deci-
sion will include an order, as provided
in paragraphs (b) and (c) of this sec-
tion, but, with the exception of an
order to bargain, such order will not
include remedies that could be ob-
tained in an unfair labor practice pro-
ceeding under 5 U.S.C. 7118(a)(7).

(b) Cases involving proposals. If the
Authority finds that the duty to bar-
gain extends to the proposal, or any
severable part of the proposal, then the
Authority will order the agency to bar-
gain on request concerning the pro-
posal. If the Authority finds that the
duty to bargain does not extend to the
proposal, then the Authority will dis-
miss the petition for review. If the Au-
thority finds that the proposal is
bargainable only at the election of the
agency, then the Authority will so
state. If the Authority resolves a nego-
tiability dispute by finding that a pro-
posal is within the duty to bargain, but
there are unresolved bargaining obliga-
tion dispute claims, then the Authority
will order the agency to bargain on re-
quest in the event its bargaining obli-
gation claims are resolved in a manner
that requires bargaining.

(c) Cases involving provisions. If the
Authority finds that a provision, or
any severable part thereof, is not con-
trary to law, rule or regulation, or is
bargainable at the election of the agen-
cy, the Authority will direct the agen-
cy to rescind its disapproval of such
provision in whole or in part as appro-
priate. If the Authority finds that a
provision is contrary to law, rule, or
regulation, the Authority will dismiss
the petition for review as to that provi-
sion.

§2424.41 Compliance.

The exclusive representative may re-
port to the appropriate Regional Direc-
tor an agency’s failure to comply with
an order, issued in accordance with
§2424.40, that the agency must upon re-
quest (or as otherwise agreed to by the
parties) bargain concerning the pro-
posal or that the agency must rescind
its disapproval of a provision. The ex-
clusive representative must report
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such failure within a reasonable period
of time following expiration of the 60-
day period under 5 U.S.C. 7123(a), which
begins on the date of issuance of the
Authority order. If, on referral from
the Regional Director, the Authority
finds such a failure to comply with its
order, the Authority will take what-
ever action it deems necessary to se-
cure compliance with its order, includ-
ing enforcement under 5 U.S.C. 7123(b).

§8 2424.42-2424.49 [Reserved]

Subpart F—Ciriteria for Deter-
mining Compelling Need for
Agency Rules and Regula-
tions

§2424.50 Illustrative criteria.

A compelling need exists for an agen-
cy rule or regulation concerning any
condition of employment when the
agency demonstrates that the rule or
regulation meets one or more of the
following illustrative criteria:

(a) The rule or regulation is essen-
tial, as distinguished from helpful or
desirable, to the accomplishment of
the mission or the execution of func-
tions of the agency or primary national
subdivision in a manner that is con-
sistent with the requirements of an ef-
fective and efficient government.

(b) The rule or regulation is nec-
essary to ensure the maintenance of
basic merit principles.

(c) The rule or regulation imple-
ments a mandate to the agency or pri-
mary national subdivision under law or
other outside authority, which imple-
mentation is essentially nondis-
cretionary in nature.

§8§ 2424.51-2424.59 [Reserved]

PART 2425—REVIEW OF
ARBITRATION AWARDS

Sec.

2425.1 Who may file an exception; time lim-
its for filing; opposition; service.

2425.2 Content of exception.

2425.3 Grounds for review.

2425.4 Authority decision.

AUTHORITY: 5 U.S.C. 7134.

§2425.3

§2425.1 Who may file an exception;
time limits for filing; opposition;
service.

(a) Either party to arbitration under
the provisions of chapter 71 of title 5 of
the United States Code may file an ex-
ception to an arbitrator’s award ren-
dered pursuant to the arbitration.

(b) The time limit for filing an excep-
tion to an arbitration award is thirty
(30) days beginning on the date the
award is served on the filing party.

(c) An opposition to the exception
may be filed by a party within thirty
(30) days after the date of service of the
exception.

(d) A copy of the exception and any
opposition shall be served on the other
party.

[45 FR 3513, Jan. 17, 1980, as amended at 46
FR 40675, Aug. 11, 1981; 49 FR 22623, May 31,
1984]

§2425.2 Content of exception.

An exception must be a dated, self-
contained document which sets forth in
full:

(a) A statement of the grounds on
which review is requested;

(b) Evidence or rulings bearing on the
issues before the Authority;

(c) Arguments in support of the stat-
ed grounds, together with specific ref-
erence to the pertinent documents and
citations of authorities; and

(d) A legible copy of the award of the
arbitrator and legible copies of other
pertinent documents.

(e) The name and address of the arbi-
trator.

[45 FR 3513, Jan. 17, 1986, as amended at 51
FR 45755, Dec. 22, 1986]

§2425.3 Grounds for review.

(a) The Authority will review an ar-
bitrator’s award to which an exception
has been filed to determine if the
award is deficient—

(1) Because it is contrary to any law,
rule or regulation; or

(2) On other grounds similar to those
applied by Federal courts in private
sector labor-management relations.

(b) The Authority will not consider
an exception with respect to an award
relating to:
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